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APPLICATION FOR LEAVE TO FILE

AMICI CURIAE BRIEF

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE
JUSTICES:

Pursuant to California Rules of Court, rule 8.520(f), the Public
Nuisance Fairness Coalition, American Chemistry Council, Association of
California Insurance Companies, Property Casualty Insurers Association of
America, and National Association of Manufacturers (collectively, Amici
Curiae) request permission to file the attached amicus curiae brief in
support of Respondent Superior Court Of Santa Clara County. :

The Public Nuisance Fairness Coalition (“PNFC”) is comprised of

major corporations, industry organizations, leading legal reform

' There are no disclosures to make pursuant to Rule 8.520(f)(4) of the

California Rules of Court.
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organizations, legal experts and public interest groups concerned about the
fair implementation of public nuisance law in the nation’s state and federal
courts. The mission of the Coalition is to increase awareness of the
inappropriate use of public nuisance litigation and to address the issue by
means of educational outreach, legislative approaches and intervention in
litigation  through  amicus  briefs. See  PNFC’s  website,

http://www.publicnuisancefairness.org/.

“~n N w (Mh 1qt m 4
Chemistry Council (

“ACC”) w
1872 and represents the leading companies engaged in the business of
chemistry. ACC members apply the science of chemistry to make
innovative products and services that make people’s lives better, healthier
and safer. The business of chemistry is a $660 billion enterprise and a key
element of the nation’s economy. The business of chemistry in California
alone generates a payroll of over $6.7 billion and directly employs over

84,000 workers, which represents 5.7 percent of the state’s manufacturing

workforce. See ACC’s website, www.americanchemistry.com.

The Association of California Insurance Companies (“ACIC”) is an
affiliate of the Property Casualty Insurers Association of America
(“PCIAA”) and represents more than 300 property/casualty insurance
companies doing business in California. For more than 50 years, ACIC has
been the leading voice of California insurers. ACIC member companies

write 39.2 percent of the total property/casualty insurance in California,
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including 53 percent of personal auto insurance, 35 percent of the
homeowners insurance, 31 percent of business insurance, and 43 percent of
the private workers’ compensation insurance. PCIAA is a national trade
association comprised of more than 1,000 member companies, representing
the broadest cross-section of insurers of any national trade association. See

ACIC’s website, http://www.acicnet.org/ & PCIAA’s  website,

http://www.pciaa.net/.

Tha Natinnal Aconniatinn £\
I3 L i

largest industrial trade association representing small and large
manufacturers in every industrial sector and in all 50 states. Founded in
1895, NAM’s mission is to enhance the competitiveness of manufacturers
by shaping a legislative and regulatory environment cénducive to U.S.
economic growth and to increase understanding among policymakers, the
media and the general public about the vital role of manufacturing to
America’s economic future and living standards. See NAM’s website,

http://www.nam.org/.

Amici Curiae are organizations whose members include companies
doing business in California. Their members are periodically involved in
litigation brought by governmental authorities in California. are very
concerned about the legal and ethical issues raised in this proceeding. The
controversy over the “neutrality” requirement mandated by this Court in

People ex rel. Clancy v. Superior Court (1985), 39 Cal. 3d 740, transcends
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this particular litigation — and presents the stark issue of whether
government attorneys should “ensure that justice is done,” or merely
achieve the maximum recovery for the public’s coffers. Amici Curiae
believe there is no “middle ground” in this debate. Although the court of
appeals adopted a compromise rule that permitted contingent fee
representation by private counsel conditioned on adequate “control” by a
supervising government lawyer, the compromise fails because, as Amici
Curiae will show below, there is
public of the adequacy and sufficiency of “control” measures, or to
effectively review and evaluate the application of the measures once they
are implemented.

If Clancy’s requirements and prohibitions are interpreted as
Petitioners and their supporting amici prefer and if the lower court’s
“control” corollary is recognized, the primacy of neutrality in public
nuisance cases will not only be infringed, but effectively abolished. The
appellate court’s “control” exception forces citizens to accept risks that the
“neutrality” requirement was created to preclude — risks that neither they
nor their legislators have authorized politically. All citizens, not just parties
to lawsuits, are entitled to absolute confidence that the sovereign’s counsel
is seeking justice for all persons. Maintaining allegiance to neutrality

guarantees this important public trust.
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As counsel for Amici Curiae, we have reviewed the briefs filed in

this action, and we believe that this Court would benefit from additional

briefing on the legal and ethical issues raised by the appellate court’s

“control” exception.

April 27, 2009

Respectfully submitted,

GARDERE WYNNE SEWELL LLP

TSP~
o ot 0, et (e i)

RICHARD O. FAULK,

TBA NO. 06854300

JOHN S. GRAY,

TBA NO. 00793850
1000 LOUISIANA, SUITE 3400
HOUSTON, TEXAS 77002-5007
(713) 276-5500 (TELEPHONE)
(713) 276-5555 (FACSIMILE)

ATTORNEYS FOR AMICI CURIAE
PUBLIC NUISANCE FAIRNESS
COALITION, AMERICAN CHEMISTRY
COUNCIL, PROPERTY CASUALTY
INSURERS ASSOCIATION OF
AMERICA, AND NATIONAL
ASSOCIATION OF MANUFACTURERS

A-5







